either that no protected activity occurred or that the
adverse action was in no way motivated by protected activity.
If an operator cannot rebut the prima facie case in this
manner it may nevertheless affirmatively defend by proving
that (1) it was also motivated by the miner's unprotected
activities alone.  The operator bears the burden of proof
with regard to the affirmative defense. Haro v. Magma Copper
Co. ,. 4 FMSHRC 1935 (1982).  The ultimate burden of
persuasion does not shift from the Complainant. Robinette,
supra.  See also Boich v. FMSHR, 719 F. 2d 194 (6th Cir.
1983); and Donovan v. Stafford Constr. Co., No, 83-1566,
D.C. Cir.  (April 20, 1984) <specifically-approvirtg the
Commission's Pasula-Robinette test).  See also NLRB v.

Transportation Management Corp.,  ___ U.S. ___, 76 L.Ed. 2d.

667 (1983).

Protected Activity

In this case, the critical issue, presented is whether
or not the refusal by the three complainants to perform the
so-called "double cutting" on the 7-right longwall section
because they believed it was not safe is protected by
section 105(c) of the Act.  The three complainants assert
that their refusal to engage in double cutting prompted
their section foreman, Jack E. Hawkins, to retaliate against
them by allegedly withholding certain employee benefits and
privileges from them.  These benefits included (1) working
through the usual lunch hour and being paid, and (2)
opportunities to stay over between shifts to perform certain
job tasks at overtime, pay rates.  Conversely, the
complainants assert that Mr. Hawkins advised them that their
refusal to agree to his purported dema'nds to double cut
would result in his assigning them work which would cause
them to either request transfers to other j.obs or quit their
employment.

The first question for determination is whether or not
the process of double cutting is safe or unsafe.  Based on a
preponderance of all of the credible testimony and evidence
adduced in these proceedings, -I cannot conclude that the
complainants have established that the double cutting of
coal along the 7-rigbt longwall face is per se unsafe,  MSHA
has produced no credible testimony or evidence to establish
that double cutting is either unsafe or violates any laws or
mandatory safety standards.  As a matter of fact, the record
establishes that the respondent has engaged in the process
of double cutting for at least six.years, and no one,
including the complainants and the mine safety committee,
have ever complained to MSHA or challenged this method of
mining coal.  Further, MSHA has produced no evidence to
establish that the process of-double cutting violates any
safety or health standards, and there is no evidence that
the respondent has ever been cited for this practice.afety committeeman (Tr. 187).                             j take what-
